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BOOK REVIEWS
AN AMERICAN

PRIMER.

Edited by Daniel J. Boorstin. 1

University of Chicago Press.
boxed). $14.95.

1966.

Chicago:

Pp. xvii, 994 (two volumes,

Professor Boorstin's credentials as an American historian of the
American (that is, United States) past are impressive. Is this a sufficient justification to bring to the attention of the American Bar a twovolume "primer" of historic documents, articles, et cetera that, in
Boorstin's words, "is a book of beginnings," "of hopes and institutions," "a book of Citizen's history"? 2 There are at least two reasons
why the answer is "Yes," albeit reputation without substance is not
sufficient in a court of law. The first reason has to do with the lawyer's
daily reliance upon and necessity for a knowledge of history and
historic documents; the second has to do with the contents of the
volumes and how these, in particular, may aid the lawyer as practitioner and as citizen.
As to the first, the American kaleidoscope since the early seventeenth century contains many colors. Here and there each discipline
finds one or more brights or darks to match or fit into its own crazyquilt design of growth and change. Sociologists and others accept the
view that the history of social institutions discloses man's influence
upon them, as well as their influences upon man. There is thus a
necessitous interaction as with the Chinese yin and yang, or the
Hegelian thesis and antithesis, which may result in a furthering or
deeper understanding of knowledge.
The law is likewise so included in this bubbling cauldron of the
past, but it is also current blackletter learning that changes in the
other sciences, whether technological or social, distributive or service,
beget parallel changes in the law. 3 Or, as Felix Frankfurter broadly
1.

Distinguished author and lecturer; Professor of American History, Univer-

sity of Chicago.
2. Volume I goes to page 492, and the text of Volume II runs to page 929.
An excellent set of indices follows, namely, pages 933-35 have a two-column
Index of Authors, Titles, and Editors; pages 936-61 have a two-column General
Index; and pages 962-94 contain a two-column Index of Words and Phrases. These
last two indices permit speedy reference to all of the documents, and the Table
of Contents itself is also so usable. The print is large, clear, and offers no difficulty. The text of the documents is in Roman type with the Introduction in
italics, and the running heads give the documenter's author and title on the
left-hand (even) page while that on the right (odd) gives the contributing editor's
name. The volume was five years in preparation and its eighty-three chaptereditors are a cross section of professional excellence. A contributor's Who's Who
might well have been included and only in this respect do the volumes suffer.
3. Much citation could here be utilized to disclose such substantive and procedural "revolutions" in federal and state civil and criminal jurisdictions during
[752]
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expounded, since legal "doctrine is illuminated by history," 4 so is the
history of our nation shaped by, and itself shapes, the law.5 Current
opinions in all courts reflect this sense of the past, regardless of its
acceptance as a rigid guidepost for the present, 6 and the practitioner
cannot overlook its importance. For example, one political scientist
not so long ago placed the Supreme Court "on trial" with "proofs" of
numerous violations by it of historic doctrines, culminating in his
charge of social and legislative "meddling," allegedly outside the
7
judicial sphere and competence.
History is thus a necessary adjunct of the law, and while its volumes do not appear overmuch upon legal shelves, its contents do, as
contained in the legal reports that create the facade of legal ability.
One major reason for this dearth is, perhaps, time; there just are not
enough hours in the day to read everything. This complaint echoes
from all halls of learning, which is why the professional journals in
every field of the social and physical sciences devote many, if not
most, of their pages to book reviews, bibliographies, and essay reviews. This also informs why the digest method of condensing books,
articles, speeches, and legal reports is so popular. Lawyers, for example, would be somewhat lost without digests.
For all, therefore, but especially for us as lawyers, are the documents of history of importance, as are their interpretations. But these
"documents" are not limited to what ordinarily we conceive as such,
for example, a written statute, a bill of sale. The federal constitution
is, of course, an historic document of tremendous concern to every
practioner and citizen; so too, are many pivotal judicial opinions,
for example, the 1819 one by Mr. Chief Justice Marshall in McCulloch
v. Maryland;s but why do lawyers generally ignore the essays, polemics,
and writings of the early theologians, politicians, and others? The
influences exercised by these latter documents have, for example,

the past three decades, with the Supreme Court leading in many of these. It is
unnecessary to load this review with substantive references, but it may be suggested
that distributive techniques have hastened, if not formulated, adoption of the new
long-arm and single-act jurisdictional statutes so prevalent today.
4. Kovacs v. Cooper, 336 U.S. 77, 95 (1949) (concurring opinion).
5. FRANKFURTER, MR. JUSTICE HOLMES AND THE SUPREME COURT 3 (1938).
6. "Old precedents and principles are not lightly to be cast aside unless it is
...Mitchell v.
certain that they are an obstruction under present conditions.
Lath, 247 N.Y. 377, 380, 160 N.E. 646, 647 (1928).
7. HYNEMAN, THE SUPREME COURT ON TRIAL (1963). The theses and proofs
have been rejected by this reviewer. Forkosch, Book Review, 9 VILL. L. REv. 364
(1964).
8. 17 U.S. (4 Wheat.) 316 (1819).
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shaped our nation,' our economy,'" our law," and our judicial approaches. 1" The lawyer is thus a significant part of this historic
amalgam and cannot escape its influence. Why, therefore, not understand it and, to the extent possible, utilize it in his efforts?-which
brings us to the second of the above two reasons why the volumes
here reviewed are important to the lawyer, namely, the contents of
these two volumes.
There are the all-inclusive so-called "history books," with which
our early school and college days made us familiar, 13 and there are
also monographs, essays, and erudite tomes dealing with a particular
subject or person. 14 A glance at the N.E.A.'s 1961 offshoot, Interpreting
and Teaching American History, 5 discloses that selection and pruning
are indispensable current necessities even for the professional historian
and for the layman (which includes lawyers). Add to this need the
modern urge to evaluate and decide for one's self on the basis of
the facts (assuming that they are obtainable in a state free of distortion), and the lawyer's creed of facts, facts, and still more facts
as the underpinnings of the law, and one can understand why the old
"history books" leave us cold today as they did in college. 16 More and
more, therefore, schools and laymen are recognizing that original
documents and sources, made popularly available in accessible form,
albeit edited and sometimes condensed," fill the past void and the
present trend.' 8
9.

Address by W. J. Bryan, 1896 Democratic National Convention, in 2 AN

AMERICAN PRIMER 573 (Boorstin ed. 1966).

10. Hamilton's 1791 Report on Manufactures, in 1 AN AMERICAN PRIMER, op.
cit. supra note 9, at 177.
11. Thoreau, 1846 Civil Disobedience, in 1 AN AMERICAN PRIMER, op. cit.
supra note 9, at 317, has tremendous significance for its influence upon not only
Ghandi but also the current world and internal American situations today.
12. Excerpts from JAMES, PRAGMATISM, (1907), in 2 AN AMERICAN PRIMER, op.
cit. supra note 9 at 686.
13. BEARD & BAGLEY, HISTORY OF THE UNITED STATES (rev. ed. 1934); 2 MORISON
& COMMAGER, THE GROWTH OF THE AMERICAN REPUBLIC (4th rev. ed. 1950). One
school of thought castigates early volumes because of bias and one-sidedness, but
is this still not so today?
14. MORISON, ADMIRAL OF THE OCEAN SEA (1942); SCHLESINGER, THE COLONIAL
MERCHANTS AND THE AMERICAN REVOLUTION 1763-1776 (2d ed. 1939). Multi-volume
efforts are also becoming somewhat common, e.g., Sandburg's studies on Lincoln.
15. N.E.A. 31ST YEARBOOK OF THE NATIONAL COUNCIL FOR THE SOCIAL STUDIES

(1961).
16. SHEEHAN, THE MAKING OF AMERICAN HISTORY (1950) is an anthology of
twenty-eight selections from twenty-six outstanding studies, offered as "a useful
supplement to textbooks in American history." SHEEHAN, op. cit. supra at v.
17.

Sometimes the editing and condensing are too much so.

See HUSZAR,

LITTLEFIELD & LITTLEFIELD, BASIC AMERICAN DOCUMENTS (1961) a paperback college
outline in such a series.
18. This is not to suggest that such a trend will sweep all clean; rather, this
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For example, MacDonald's Select Chartersand Other Documents
is a nineteenth century effort to present these facts of our own historic past, as were similar efforts abroad during the early twentieth
century.20 Separately, there are interpretations of these facts and of
the past, which either conflict, refine, or extend by virtue of newlyuncovered facts. 21 One of the twentieth century's earliest and best
collections of such documents is Commager's 1934 volume,22 wherein
this eminent historian prefaced each document by a short paragraph
of introductory explanation and setting. The staff of the University
of Chicago's course in Social Science I compiled, in 1949, a two-volume
collection of original documents, which were not intended to supplement lectures or textbooks. They are the basic material to which
lectures and textbooks are subsidiary, 23 and they, too, had "Editors'
Note[s]" introducing each selection. Collections of Harvard, Amherst,
and others are likewise so formulated and edited, and the threevolume Law and Society24 of West Publishing Company is keyed specially to law schools emphasizing, however, primarily the rights, privileges, and responsibilities of our democratic way of life, together with
the interests, pressing and secured, in this country. Other volumes
need not be mentioned as the point desired has been made sufficiently
How, then, does Professor Boorstin hope to improve upon these
past efforts, and how does the actuality square with the desire? He
first distinguishes between the historian and the citizen, for while to
the former history may be a "waiting game," 25 the latter "must vote

trend is still somewhat minute.
19.

MACDONALD,

SELECT

CHARTERS

AMERICAN HISTORY 1606-1775 (1899).
20. LAFFAN, SELECT DocuMENTs
CHARTERS

AND

OTHER

ILLUSTRATIONS

AND

OTHER DOCUMENTS

OF EUROPEAN HISTORY
OF ENGLISH

ILLUSTRATIVE

(1930-1931);

CONSTITUTIONAL

OF

SE.ECT

HISTORY FROM

TmE EARLIESr TIMES TO THE REIGN OF EDWARD I (Stubbs ed., 9th ed. rev. 1929).
21. FINE & BROWN, THE AMERICAN PAST, CONFLICTING INTERPRETATIONS OF THE
GREAT IssUEs (1961). "For each of the great issues selected, two historians present
either directly conflicting interpretations or interpretations which illuminate the
whole problem from complementary, but essentially different, approaches or
emphases.1.." I FINE & BROWN, op. cit. supra at vii.
22. COMMAGER, DOCUMENTS OF AMERICAN HISTORY (1934). Subsequent editions
and reprintings extend this first edition by including more and later documents.
23. THE PEOPLE SHALL JUDGE (Staff, Social Science I, College of University
of Chicago 1950). This reviewer generally praised the collection but felt "that
the present readings are overly-balanced as to policy and insufficient as to actuality
. " Forkosch, Book Review, 16 BROOKLYN L. REv. 297, 299 (1950).
24. Edited by (the late) Simpson & Stone (1948-1949) and used at New York
University Law School.
25. "The historian plays a waiting game. He must be willing to work twenty
years to give us a little more knowledge . . . . Historian's history is the patient,
endless effort to resurrect the dead past." 1 AN AMERICAN PRIMER, op. cit. supra
note 9, at xiii.
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today, even though he might know more about the subject after another decade." (p. xiv). He thus concludes that: "In a nation which aims
at self-government, Historian's History must be brought to enlighten
Citizen's History. For, reality or illusion, Citizen's History rules the
world." (p. xiv) . This, therefore, is his wish, that his fellow citizens
will now be enabled to become better citizens as, indirectly, they rule
this corner of our world.26 But with other collections available, why
this? Because: "This book will, I hope, be personal. Personal in the
sense that it speaks to the reader today, and that it speaks from the
writer and the editor of each document...." (p. xv). And, says
Boorstin concerning the subject-matter: "Along with standard
items ... we also include many which are less familiar .... All these
are the choice of the editor, with the advice and collaboration of the
contributing editors. No item is here simply because it has always
been included in anthologies of Americana. These are all here because they seem to us significant for the American present. These are
not mere historical documents, but also living documents." (p. xv).
Here is another difference from prior efforts, although not significantly so, from The People Shall Judge.27 These two are not single(or joint) -author efforts but "team" ones, albeit the latter is more so
than the former. And since both are University of Chicago Press
publications, has the seventeen-year span produced so much additional
material as to necessitate this new collection? The answer to this
reviewer is "No," for any additional material, but "Yes" for the
present need for these volumes. For An American Primer, like its
vast kaleidoscope, mirrors different views of different contributing editors of different articles and documents in different fields and each
such editor with different methods. 2s All, however, team up under the
leadership of the captain to produce what may currently be the finest
source for lawyers (to whom this review is slanted) to repair to.
Each contributor-editor has selected the form of the document reproduced (with a few exceptions, in its entirety), and has done two things
additionally: each document is given a short but comparatively sufficient introduction, and at the outset of the document, its source,
and its variations from this source, are given.29 Thus two over-all
26. I do not develop contradictions that inhere in the preceding or that
materialize when external factors impinge upon these efforts.
27. Op. cit. supra note 23.
28. "A different editor has been selected for each item. He has been selected
because he has been long familiar with the document and its subject; he is therefore qualified to interpret his subject with a rare intimacy. This has meant more
than fourscore editors, and, inevitably, more than fourscore different ways of
interpreting." I AN AMERICAN PRIMER, op. cit. supra note 9, at xvi.
29. One technical complaint from this reviewer is that only a few such
source notes give full details concerning publication, and the text of the reprinted
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aspects of the effectuation of Boorstin's wish (to improve upon past
efforts) emerge, namely, the documents selected and the introductions thereto.
For the lawyer, the historian, the sociologist, the political scientist,
and the philosopher, to mention but these, the names of this assemblage of contributing editors is a sufficient reason to rely upon the
selection of documents and their introductions. For example, the
line-up, that is, the Table of Contents, discloses an historian, Morison,
as the lead-off man, with Commager, Nevins, Malone, Handlin, and
others not far behind; the philosopher notes Hook and Fuller; the
sociologist finds Bell; the political scientist lists Morgenthau, Bums,
and Levy; the lawyer, Allen, Freund, Konvitz, Kurland, and other
pinch-hitting from different fields, for example, Morris, Fellman,
Grant. These are all power hitters, most with life-time batting averages in the 350's and some even in the 400's-and this is only comparative, not absolutel So, when Milton Konvitz introduces the Bill of
Rights, and Francis Allen the thirteenth to fifteenth amendments,
their views give insights and suggestions that are pertinent today;
when Sidney Hook speaks of James' Pragmatism as "important not so
much because of its profundity as because of its popular influence,"
(p. 686) one reads on with interest and is treated to a masterful threepage analysis of the pragmatic method; and when Paul Freund introduces two of Holmes' dissenting opinions he shows how powerful their
basic concepts were in later influencing the Court's toleration of social
and economic legislation.
The contents, however, are the meat of these volumes and, from
the reader's point of view, determine the need for this addition to
his library.30 The lawyer, to limit this to him, will find many tidbits
not ordinarily in his working library and not obtainable elsewhere,
for example, Franklin's 1787 Address to the Federal Convention
(p. 78), which probably "saved" this conference; Hamilton's Report
on Manufacturers (p. 178), which as McCloskey's introduction to
McCulloch v. Maryland points out, was drawn upon by Marshall
(p. 240); Brandeis' 1915 testimony before the Senate Commission on
Industrial Relations where he first articulated nationally his views on
document does not contain page references to this source; this latter would certainly make reference and citation easier for the student and the researcher, but
this is a caviling criticism.
30. With modern techniques there seems to be no reason why some enterprising firm cannot assemble all these documentary collections and reprint or reproduce (or even "recordak") their nonrecurring documents in a set of three or
four volumes; thus the most important and necessary documents as determined by
those best qualified to judge and determine, would be so collectively available.
And, while protected by law, the comments and introductions could be either also
so reproduced (if permitted) or else referred to by citation.
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big business and, when one reads the language, recognizes future
31
echoes.
So, too, will the lawyer find items ordinarily available to him in
his office, for example, the Declaration of Independence, the Constitution, but where will he find nine such commentators as this latter
document here commands? And, as a citizen and a whole man, the
lawyer will certainly be grateful for the 1692 Petition of an Accused
Witch by Mary Easty (p. 28), for William Allen White's What's the
Matter With Kansas? (p. 585), and for others, although one looks for
something more about our greatest internal disaster and reconstruction than Lincoln's four items, plus two of others, and also for something more about our greatest modern internal problem, the Negro.
However, from the strictly utilitarian profit motive, the practitioner
may conceivably question his investment in money and shelf space if
he is seeking a daily or periodic reference volume. For this Primer is
not to be confused with an encyclopedia, dictionary, digest, or like
compendium, and the realization of its worth takes place the more
one dips into it.3 2 After all, if it took five years to compile, should
the lawyer expect results in five hours!
Today's legal expert is a mole in a hole unless he is whole-which
simply means that every lawyer should know something about everything, and much about that which affects his practice peripherally as
well as directly and immediately. These twin volumes are therefore
recommended from the "whole man" point of view, necessary both for
the lawyer as practitioner and for the lawyer as citizen.
MORRIS D. FoRKoscH*

31. "These corporations are not controlled through a majority of the stock;
they are controlled very largely by position. And this is an almost inevitable result
of the wide distribution of stock." 2 AN AMERICAN PRIMER, op. cit. supra note 9,
at 763.
32. See such required items as the Mayflower Compact of 1620, Washington's
Farewell Address, Thoreau's Civil Disobedience, Lincoln's several addresses and
messages, Edison's On the Industrial Research Laboratory, Turner's Significance
of the Frontier in American History, and James' Pragmatism.
*Professor of Law, Brooklyn Law School.
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